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ch A Appeal No: V2/262:267/RAJ/2021
 #¥oRDER-IN-APPEli

The below mentioned 6 eppeels h_ave." been filed by the Appellants
(hereinafter referred to as “Appellant No. 1 to Appellant No. 6”); as detailed in
Table below, against Order- in- -Original No. 15IBBIAC/ 12020-21. dated 23,2.2021
(hereinafter referred to -as |mpugned ‘order’) passed by the Assistant
Commissioner, = Central GST, - Morbi-|l . Division, Rajkot - Commissionerate

- {(hereinafter referred to as 'adjudicating authority’):-

. . . “M/s Simpex Granito Pvt Ltd
1. | v2/262/RAJ72021 | Appellant No.1 | NH-8A, Sartanpur Road,
- . Morbi.

g Shree Jayesh Hemrajbhai
V2/263/RAJ/2021 | Appellant No.2 | Bhalodia, Director of M/s. Simpex
' " | Granito Pvt. Ltd, Morbi.

-r W

3. | v2r264/ RAJ/2021 | Appellant No.3 Shree Lalitbhai Parsotambhai
e : ‘ Bhalodia, Director of M/s. Simpex
Granito Pvt. Ltd., Morbi.

4. [V2/265/RAJ/2021 | Appellant No.4 | Shree Hemrajhai P. Bhalodia,
: Director of M/s. Simpex Granito
Pvt. Ltd., Morbi.

5. | V2/266/RAJ/2021 | Appellant No.5 Shree Rameshhai V. Bhalodia,
Director of M/s. Simpex Granito
Pvt. Ltd., Morbi.

6. [V2/267/RAJ/2021 | Appellant No.6 | Shree Mansukhbhai D. Bhalodia,
: : | Director of M/s. Simpex Granito
Pvt. Ltd., Morbi.

2. The facts of the case, in brief, are that Appellant No. 1 was engaged in
manufacture of Ceramic Floor and Wall Tites falling under Chapter Sub Heading
No. 69071010 of the erstwhile Central Excise Tariff Act, 1985 and was holding
Central Excise Reglstratlon No. AAN(1884OGEM001 Intelligence gathered by the
officers of Dlrectorate General of Central Excise Intelhgence, Zonal Unit,
Ahmedabad (DGCEI) indicated that various Tile "manufacturers of Morbi were
indulged in malpractices in connivance with Shroffs / Brokers and thereby
engaged in large scale evasion of Central Excise duty. Simultaneous searches
were carried out on 22.12.2015 at the premises of Shroffs in Rajkot and Morbi
and various incriminating documents were seized. On scrutiny of said documents

e Statements tendered by the said Shroffs, it was revealed that huge amounts

M were deposited from all over India into bank accounts managed by said
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Appeal No: ¥2/262-267/RAJI 2028

Shroffs and such cash amounts were passed on to Tile Manufacturers through
Brokers/Middlemen/Cash Handlers. Subsequently, simultaneous searches were
carried out on 23.12.2015 and 31.12.2015 at the premises of

Brokers/Middleman/Cash Handlers engaged by the Tile manufacturers and

certain incriminating documents were seized.

2.1 Investigation cai'ried out revealed that the Shroffs opened bank accounts
in the names of their firms and passed on the bank account details to Tile
manufacturers through their Brokers/Middlemen. The Tile manufacturers further
passed on the bank account details to their customers/ buyers to deposit the
cash in respect of the goods sold to them without bills into these accounts. After
depositing the cash, the customers used to inforrh the Tile manﬁfa‘cturers, who
in turn would inform the Brokers or directty to the Shroffs. Details of such cash
deposit along with the copies of pay-in-slips were communicated to the
rnanufacturers by the Customers. The Shroffs on confirming the receipt of the
cash in their bank accounts, passed on the cash to the Brokers after deducting
their commission from it. The Brokers further handed over the cash to the Tile
manufacturers after deducting their commission. This way the sale proceeds of
an illicit transaction was routed from buyers of goods to Tile manufacturers
“ through Shroffs and Brokers.

2.2 During scfutiny of documents seized from the offiée premises of M/s
Maruti Enterprise, Rajkot, Shroff, and Shri Thakarshi Premji Kasundra, Broker/

Middiéman it was revealed that the said Shroff had received total amount of Rs.

38,86,220/- in their bank account during the period from .December, 2014 to
December, 2015 which was passed on to Appellant No. 1 in cash through Shri
Thakarshi Premji Kasundra, Broker/ Middleman. The said amount was alleged to
be sale proceeds of goods removed clandestinely by Appellant No. 1.

3. Show Cause Notice No. DGGl/AZU/Gr-CISimpex/36-114/2019-20 dated
23.10.2019 was issued to Appellant No. 1 calling them to show cause as to why
Central Excise duty amount of Rs. 4,84,772/- should not be demanded and
recovered from them under proviso to Section 11A(4) of the Central Excise
Act, 1944 (hereinafter referréd to as “Act”) along with interest under Section
11AA of the Act and also proposing imposition of penalty under Section 11AC of
the Act. The Show Cause Notice also proposed imposition of penalty u]ﬁon
Appellant No. 2 to 6 under Rule 26(1)of the Central Excise Rules, 2002. |

3.1 The above said Show Cause Notice was adjudicated vide the impugned
order which confirmed Central Excise duty of 4,84,772/- under Section 11A(4)

Page 4 of 22
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4,84,772/- under Section ﬁwéf of the Act ubdmppellant No. 1 with option of
reduced penalty as envisaged under provisions of Section 11AC of the Act. The

impugned order also imposed penalty of Rs. 25,000/- each upon Appellant Nos. 2
to 6 under Rule 26(1) of the Rules

4, Being aggrieved with the impugned order, Appellants Nos. 1 to 6 have

. preferred appeals on various grounds, inter alia, as below :-

Ag@llant No 1 -

(i)-  The 1rnpugned order passed by the Ad]udrcating Authonty is hable to
| be quashed and set aside.

(i) The allega_tion made in the impugned order about clandestine removal
of goods is not true. It is a settled position of law that a serious charge
of clandestine manufacture and illicit removal of excisable goods
cannot be considered only on the basis of third party evidence and
statement of middleman /broker or any other person. They have not
committed any breach of Central Excise Act, 1944 and rutes framed

_ ‘thereunder and therefore, proceedings m1t1ated against them are
* without any justification and without authority of law.

‘(iii)ll That it is settled position of law that the Department must adduce
evidence regarding procurement of raw materials, actual productibn
of goods in the factory, removal of goods by adducing evidence of
various agencies involved in delivering goods to customers, payment
made to them etc. It is a settled law that on the basis of documents
like challans, books or papers containing some jottings and details, the
Revenue cannot make out a case for clandestine manufacture and
illicit removal of goods. Even on un-_corroborative statements, charge
of clandestine removal cannot be sustained.

'(iv.)' That in ca's_es of clandestine removal of goods, the burden to prove
that the Appellant was involved in clandestine manufacture /
clearance of goods is on the Department and the Department is
required to adduce sufficient evidence in order. to demand duty in

such cases. Merely some inculpatory statement and -loose papers
canhot be ground to demand duty and relied upon folloWing case laws:

(a) Ambica Chemicals - 2002 (148) ELT 101
{b) K. Rajgopal - 2002 (142) ELT 128
—wfe) Sangmitra Mills - 2004 (163) ELT 472
. :\ a Fibres - 2014 (311) ELT 529
ﬁ gium Glass & Ceramics Pvt Ltd - 2017 (356) ELT 146
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Appeal No: V2/262-267/RAJ/2021

(v) That entire case of the Department is based upon third party
evidences. There is no direct evidence to show clandestine removal of
goods. Nothing was found at their premises, which would show that
they were engaged in illicit acfivity. Therefore, in compliance with the
principles of natural justice, the opportunity of cross examination of
the person whose stétemen’t was relied upon against them should be
given in adjudication proceedings. However, the adjudicating
authority has denied cross examination of persons who had given the
statements. Thus, the adjudicating authority has not followed this
cardinal principle of natural justice. The action of the adjudicating
authority has vitiated the Show Cause Notice and thus, the impugned
order is required to be dropped. The Appellant rehed upon followmg
case laws:

(a) Andaman Timer Industries - 2015 (324) ELT 641
(b} Kurle Pan Products Pvt Ltd - 2014 (307) ELT 42

(vi) The demand issued by invoking extended period of limitation under
‘Section 11A(1) of the Central Excise Act, 1944 is unauthorized. The
law about invocation of extended period of limitation is well settled.
Only in a case, where the assessee knew that cértain inf_ormatidn was
required to be disclosed but the assessee deliberately did not disclose
such information, then the case would be that of suppression of facts.
Even in cases, where certain information was not disclosed as the
assesse was under a bonafide impression that it was not duty bound to
disclose such information, -it would not be a case of suppression of
facts as held by the Hon'ble Supreme Court in the case of Padmini
Products and Chemphar Drugs -1989 (43) ELT 195.

{vii) As demand itself is wrongly confirmed in the impugned order, the
demand of interest as well as imposition of penalty are equally wroné,
illegal and incorrect. When the demand itself is not sustainable, no
interest would be payable and no penalty could be imposed under
Section 11AC of the Act. Thus the impugned order deserves to be
quashed and set aside.

Appellant Nos. 2 to 6 :- _
(i) ' The entlre case is mainly against the company and appellant is
made a co-noticee only because he is one of the dlrectors of the
company. The company has already filed an appeal challengmg the
Sdiwidged order itself. If the appeal of the company is allowed,
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Appeal No: V2/262-267/RAJ2021

automatically presehﬁ%‘ﬁeal of the appél ;nt would . also be allowed. All
the submissions made by the company in its appeal are equally important
for the purpose of this appeal. Therefore, instead of repeating all those
submissions herein and burdening this reply, appellant reqﬁest to kindly
consider all the submissions made by the company in .thei-r a|IJpeal.'

(ii) That no penalty could ‘have been'imposed on him as there are no
specific allegations of personal gain by the appellant and there is no
evidence of appellant’'s personal involvement in the alleged evasion of
duty by the company and relied upon Order-No. A/1624 to 1626/
WZB/AHD dated 14.02.2017 of the Hon'ble CESTAT, Ahmedabad passed in
the case of Gujarat Borosil Ltd V/s. CCE, Surat-il.

(ili)) That it is a settled law that before imposing penalty under Rule 26,
it fequires to be proved that he was dealing with the goods with the
knowledge that they are liable for confiscation. As there is no such
evidence against him, no pena(ty could have been even otherwise
imposed on him and relied upon following case laws:

a. AK. Tantia reported at 2003 (158) ELT 638
b. ITC Ltd reported at 1998 (104) ELT 151

¢, Shri Anil Bhalla reported at 2001 (138) ELT 883.

'4._1

Perso‘nal Hearing in the matter was held in virtual mode through video

conferencing on 8.6.2022. Shri Chetan Dethariya, Chartered Accountant,
appeared on behalf of all the Appellants. He reiterated the submissions made in

appeal memorandum as well as in additional written submission dated 7.6.2022.

He stated that no statement was recorded in their case. Further, the cash

transactions through Shroff can be for any purpose and not necessarily for

clandestine removal of goods.

4.1

In additional written submission dated 7.6.2022, it has been contended

that, -

(i)  The adjudicating authority has committed the error in confirming

the duty considering the total cash proceed found in diaries, registers
recovered from Shroffs/broker's prémises at the time of inquiry, as
transaction value under Section 4 of the Act. Central Excise law does not
permit the revenue to straightaway demand the duty on transaction value
in such cases where Section 4A would be applicable and excise duty under
Section 4A of the Act is levied and collected on the RSP/MRP. “Therefore,

authority had no jurisdiction to confirm the duty against the Noticee,

i3t was assumed that cash payments were received by the Noticee.
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(ii) That tl1e Department has not determined the price of the goods
namely tiles, which are alleged to have been cleared without payment of
duty in accordance with the Central Excise (Determination of Retail Sale
Price of Excisable Goods) Rules, 2008. That the Department was bound to
apply the formula as stipulated under _Rule 4 in order to determine the
value of tiles and any value determined without application of these Rules
is without jurisdiction.

(i)  That Notification No. 49/2008-CX., (N.T.) dated 24.122008 vide Sr.
No. 58 stipulates that an abatement of 45% has to be given on the value of

| tiles and duty is to be calculated after giving' éuch abatement. In the -
present case the department had to calculate abatement on the
appropriate value of tiles and not on the assumed value. The value was to
be determined in accordance with proper rules. Therefore, the
quantification of duty of Rs. 4,84,772/- on the value of the goods without
calculating the value as per Rules and not giving abatement on such
appropriate value is itlegal and unjustified. |

5. I'have carefully gone through the facts of the case; the impugned order,
the appeal memoranda and written as well as orat submjséiorrs—_made by the
Appellants. The issue to be decided is whether the impugned order, in the facts
of this case, conflrmlng demand on Appellant No. 1 and lmposmg penalty on
Appellants Nos. 1 to 6 is correct, legal and proper or not.

6. On perusal of records, | find that an offence case was booked by the
officers of Directorate General of Central Excise intelligence, Ahmedabad
against Appellant No. 1 for clandestine removal of goods. Simultaneous searches
carried out at the premises of Sh'roffs / Brokers / Middlemen situated in Rajkot
and Morbi resutted in recovery of various incriminating documents indicating
huge amount of cash transactions. On the basis of investigation carried out by '
the DGCEL, it was atleged that various Tile manufacturers of Mprb.i were indulged
in malpractices in connivance with Shroffs / B.rokers and thereby engaged in
large scale evasion of Central Excise duty. During investigation, it was revealed
by the investigating officers that the}Tile manufacturers' sold goods without
payment of duty and collected sale proceeds from their buyers in cash through
said Shroff/Brokers/ middlemen. As per the modus operandi unearthed by the
DGCEI, it was alleged that the Tile manufacturers passed on the bank account
details of the Shroffs to their buyers with. instructions to deposit the cash in
5 b IRe goods sold to them without bills into these accounts. After
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depositing the cash, the buyess used to infdrtr_me» Tile manufacturers, who in
turn would infor__m the Brokers or directly to ”thé Shroffs. Details of such cash
deposit along with the copies of pay-in-slips were communicated to the Tile
manufacturers by the Customers. The Shroffs on confirming the receipt of the
cash in their bank accounts passed on the cash.to the Brokers after deducting
thelr commissron from it. The Brokers further handed over the cash to the Tile
manufacturers after deducting their commission. This way the sale proceeds was
routed through Shroffs/Brokers/ middlemen.

7. | find from the case records that the DGCEI had covered 4 Shroffs and 4

brokers/middleman during investigation, which revealed that 186 manufacturers

were routing sale proceeds of illicit transactions from the said
Sh_roffs'/Broké_rslMiddlemen.- | find that the DGCE| has, inter alia, relied upon
evidences collected from the premises of M/s Maruti Enterprise, Rajkot, Shroff
and Shri Thakarshi Pfemji Kasundra, Morbi, Broker / Middleman to allege
clandestine removal of goods by the Appellant herein. It is settled position of
law that in the case involving clandestine removal of goods,. initial burden of
proof is on the Department to prove the charges. Hence, it would be pertinent

to examine the ‘'said evidences gathei‘e’d by the DGCE! and relied upon by the

ad]udlcatlng authority in the impugned order to conﬁrm the demand of Central
“Excise duty.

7.1 1 have gone through the Statement of Shri Nitinbhai Arjanbhai Chikani,
actual owner of M/s Maruti Enterprise, Rajkot, recorded on 24.12.2015 under
Section 14 of the Act. In the said statement, Shri Nitinbhai Arjanbhai Chikani,

inter _ali&,-depose_d that, - \

“Q.5 Please give the details about your work in M/s Maruti Enterprise, Plot
no. 33, Udaynagar street-1, Mavdi main Road, Rajkot, M/s India Enterprise,
Plot No. 33, Udaynagar street-1, Mavdi main road, Rajkot and M/s PC
Enterpnse, Office No. 110, Haridarshan Arcade, 150 Ft. ng Road, Rajkot.

A.5 Though, I am not the owner of the above mentioned firms but I looked
_after-all the work of M/s Maruti Enterprises (now closed), M/s India enterpnse

" and M/s PC enterpnsc with the help of staff. Basically, our work is to receive
the cash amount in our 9 bank accounts of the aforesaid fu'ms -

These Bank accounts were opened during the period from March 2015 to June
2015. All the bank accounts of M/s Maruti Enterprise were closed on
December 2015 except one account of Bank of India. '

- We have opened the above mentloned 9 bank accounts and gave the details of
these accounts to the middleman located in Morbi. The middleman are working

“oit behalf of tile manufacturers located in Morbi. These middleman then gives

~ our bank details to the tiles manufacturer of Morbi who in turn further passes
hege detmls to their tiles dealers located all over India. :
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The tile dealers then deposits cash in these accounts as per the instructions of
the ceramic tile manufacturers who in turn inform the middleman. The middle
man then inform us about the cash deposited and the name of the city from
where the amount has been deposited. We check all our bank accounts through
‘online banking’ systems on the computer installed in our office and take out
the printout of the cash amount deposited during the entire day in all the
accounts and mark the details on.the printouts. On the same day latest by 15:30
hrs, we do RTGS to M/s Siddhanth Agency in lieu of the RTGS, M/s
Siddhanath Agency gives the cash amount. The said cash is then distributed to
concern middleman. '

'Q.6 Please give the details of persons who had deposited the amount in your
firms namely M/s Maruti Enterprise, M/s India Enterprise and M/s PC
Enterprise ? . .

A.6 We are not aware of any persons who had deposited the cash amount in
our bank accounts. The ceramic tile manufacturers direct the said parties to
deposit the amount in cash in these accounts, As already stated above, we had
given our bank account details to the middle man who had in turn given these
numbers to the tile manufacturers.” : '

7.2 | find that search was carried out at the office premises of Shri Thakarshi .
Premji Kasundra, Morbi, a broker/rniddleman, on 23.12.2015 and certain private
records were seized. As reproduced in the Show Cause Notice, the said private
records contained details like name of bank, cash ambunt, place from where the
amount was deposited in bank, name of the person / authorized representative

who collected the cash from him, date on which cash was handed over and name

et

of the beneficiary of Tiles manufacturer of Morbi.

7.3 | have gone through the Stateme;nts of Shri Thakarshi Premji Kasundra,

Morbi, recorded on 24.12.2015 and 28.12.2015 under Section 14 of the Act. In

the said statements, Shri Thakarshi Premji Kasundra, inter alia, deposed that,
Statement dated 24.12,2015: | | (]

“Q.1: Please explain the business activities of M/s. Gayatri Enterprise, Morbi.

A.l: M/s. Gayatri Enterprise, Morbi is running business as a broker since
November, 2011. I am handling all the day to day work of the firm including
Accounts. My firm is working as a middleman between Shroffs and
my clients, who are Ceramic Tile manufacturers/Traders, “In this
regard, my said clients approach me and inform that their certain amount of
money has been deposited by their customers in the accounts of my
Shroffs. Accordingly, 1 approach concerned Shroff to deliver the cash
amount to me for subsequent distribution to my clients. For this work, I
generally charge- Commission @ 0.05% of the amount, so distributed to the
- concerned Manufacturers/ Traders. 1 further explain in detail that my Shroffs
have given me a bank account number and the said number was given by me to
my clients. Accordingly, dealers/buyers of the tile manufacturers (who are my
clients) deposit the - cash amount . in the said account of the
Shroffs as per the instructions of the Ceramic Tile manufacturers. My clients .
then inform me about the cash deposited and the name of the city from where
the amount has been deposited. And once the said amount is deposited in the
hcount of my Shroffs, my work is to receive the cash from the Shroffs and
Nver the same to my clients. I further state that generally Shri Nitinbhai A.
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Chikhani of M/s. Mar&léhterprise & M:’sm Enterprise, Rajkot, used to
- deliver the cash to me. My Shroffs are M/s. Maruti Enterprise and M/s. India

Enterprise, Rajkot, which is operated by Shri Nitin A. Chikbani & M/s. Ambaji

Enterprises and M/s K.N. Brothers, both 51tuated at Rajkot, which is operated by
'Shn Lalitbhai Gangwam

oooooo

- Q3 Please. produce all documents/files/diaries/registers, pertaining to aforesaid
business activity of your firm namely M/s. Gayatri Enterpnse, MOl’bl for the
penod frorn mcept:lon of the firm to till' date o

~A3: I produce herewith one “Office time” make Notebook containing pages
from 1 to 160. The said notebook contains the details of cash amount received
from the Shroffs for distribution of the same to my clients i.e. Ceramic Tile
manufacturers/Traders, for the period from 24.11.2015 to 21.12.2015. 1 further
explain the details shown at Entry No. 1 at the left side of Page No.1 of the said
- Notebook as under: '

2758040 shiv  23-11 TPK

. The first column “2758040” represents the amount received from Shn Nitin
~ Chikani of M/s. India Enterprise, Rajkot (shiv). The second column “shiv”
represents the code name given to Shri Nitin Chikani. The third column “23-11”
represents the date of transaction. The forth column “TPK” represents the short
abbreviation of my name.

In view of the above, I state that on 23.11.2015, I have received Rs.27,58,040/-
from my shroff namely Shri Nitin Chikani. '

Now I explain the details show at entry No. 3 at the nght srde of Page No. 1 the
said Notebook as under:

497730 Alive  Chandresh  (3)

" The first column ‘49773 0 represents the amount paid to Shri Chandresh of M/s
Allve Ceramics.

. " The second column ‘Alive’ mpresents the code name given to the Cerarmc tile
' manufacturer

The third column ‘Chandresh’ represents the name of the person who collected
the amount on behalf of the ceramic tile manufacturer.

The fourth column ‘(3)’ represents the number of entries of the cash amount
made by the customers of ceramic tile manufacturer :

In the same manner, th_c other. entries have been made durilig the course of
regular business in this notebook. - '

Q.5: Please give the ~details of your clients ie. Ceramic Tile
- manufacturers. : '

CAS: Sll’ the foltowing Ceramic Tile Manufacturer/ traders dre my ¢lients:

] Name of the Tile | Person coming: ~for Code used
| Manufacturer collecting cash
| Landgrace Ceramic Pyt | Rajubhai LMR
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Lid -
2. Zet Granito Pvt Litd Nayan Nayan
3. Aqua Top Nimeshbhai ATP
4. Omson Anilbhai OMS
5. Ador Yogeshbhai ADR
6. Naya Ceramic | Kantibhai NAYA
7. Koto Ceramic Mayankbhai ATAL
8. - Qbo Ceramic Bipinbhai QBO
9. Dipson Ceramic ‘Hardikbhai Hardik
10. Omano Tiles Nileshbhai OMN.T
11, Bhagat Laxmanbhai Bhagat -
12. Arrow Ceramic Damji Damyji
13, Suntel Hitesh Suntel
14,
23. Simpex Granito P. Lid | Bhavin Smpx
24, '
Statement dated 28.12.20135:
Q.4. Please state who has made the entries in these 28 records consisting of .

Diaries and why these entries have been made?

A.4. 1 have personally made the entries in all these 28 diaries. On some pages,
the writing may be different. Those entries have been made by my son
whenever 1 am out of station or in the office. These entries pertains to the cash
received from the various Shroff and cash paid to the Ceramic Tile
manufacturers. ' ; :

Q.5. Two types of records are maintained by you. One in the W'riting pads and
other is in Pocket small diaries. Please explain what they contains?

A, I am first explaining the details mentioned in the Writing pads. The
Writing pads contain the details received from the Ceramic Tile manufacturers.
The manufacturers or his representative calls me in the morning or noon and
inform the amount of cash deposited from a particular city or sometimes the
amount to be deposited in cash on that day from a particular city. The amount
is then entered on the respective pages in ‘thousands’ ie. ‘000 are to be added. .
If the amount is in thousand and hundreds then it is differentiated with /. For
example Rs. 8800/- is written as 8/8 and in that case ‘00” are to be added. Then
the name of the city is mentioned from where the amount is to be received.
Lastly the name of the account is mentioned in code word i.e. the name of the
Bank and or details of the account holder or his firm’s name. After that will
call the respective Shroff and inform him the account name and the name of
city from where the amount is to be received and when he confirms the receipt,
we put a code mark viz *Star’, Triangle” and *X in a circle’ against that entry.
Different code mark has been allotted to different Shroffs. For example “Star”
has been allotted to Shri Lalit Gangwani of Rajkot, ‘Triangle’ has been allotted
to Shri Nitin Chikani of Rajkot and ‘X in a circle’ has been allotted to Shri
Sandeep of Jamnagar, '

8. On analyzing the documentary evidences c‘ollected‘durin_g search at the
office premises of M/s Maruti_Enterprise, Rajkot, Shroff, and Shri Thakarshi
Premji Kasundra, broker/ middteman, as well as deposition made by Shri
Nitinbhai Arjanbhai Chikani, owner of M/s Maruti Enterprise and Shri Thakarshi

S F

ndra in their respective Statements recorded under 'Section 14 of the
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. Act, | find that customers Mell_ant No. 1_Lhﬂepos'ited cash amount in bank

accounts of Shroff M/s Maruti Enterprise, Rajkot which was converted into cash
by them and handed over to Shri Thakarshi Prem]l Kasundra borkerlMlddleman
who handed over the said cash amount to Appellant No. 1

8.1 On _-examining the Sta_tements of Shri Ni_ti'r_1b_hai Arjanbhai Chikani of M/s

~Maruti Enterprise, and of Shri Thakarshi Premji Kasundra, it is apparent that the

said Statements contained plethora of the facts, which are in the knowledge of

the depghents only. For example, Shri Thakarshi Prerhji Kasundra deciphered the

méaning of each and eVery-entry_ written in the private records seized from his
premises. He _also_ gave details of when and how much cash was delivered to
Which Tile manufacturer and' even concerned person who had received cash
amount. He deposed that he handed over cash to Shri Bhavin of Appetlant No. 1
and also gave code name used in his private récord. It is not the case that the
said Statements were recorded under duress or threat..Ft'zrther, said Statements
of Shri Nitinbhai Arjanbhai Chikani and Shri Thakarshi Premji Kasundra have not
been retracted. So, veracity of deposition made in said Statements is not under

dispute.

_ 82 | find that the Appellant No. 1 had devised such a modus operandi that it
- was ;gt'tjn_o_'st jmpossible- to identify bt_lyers of goods or transporters who

tranqurted the goods. The Appellant No. 1 used to inform M/s Maruti
Enterprise, Rajkot or Shri Thakarshi Premji Kasundra, broker/Middleman, about
deposit of cash in bank accounts of Shroffs on receipt of communication from

their buyers and such cash amount would reach to them through

middieman/broker. When cash amount was deposited by buyers of goods in bank
accounts of Shroff, the same was not reflected in bank statements, as emerging
from the records. 50, there was no details of buyers available who had deposited

- cash amount in bank accounts of Shroff. This way the Appellant No. 1 was able
“to hide the identity of buyers of jllicitly removed goods. it is a basic common

sense that no person will maintain authentic records of the illegal activities or
manufacture being done by it. It is also not possible to unearth all evidences
involved in the case. The adjudicating authority is reqmred to examine the
ev1dences on record and decide the case. The Hon’ble High Court in the case of

International Cylinders Pvt Ltd reported at 2010(255) ELT68(H.P.) has held that
‘once the Department proves that something illegal had been done by the
manufacturer which primd facie shows that illegal activities were being carried?

the burden would shift to the manufacturer.
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as to whether there has been clandestine removal of excisable goods without
payment of excise duty. In such cases, preponderance of prbbabilities wbuld be
sufficient and case is not required to be proved beyond reasonable doubt. | rely
on the Order passed by the‘a'i Hon’ble CESTAT, Bangalore passed in the case of
Ramachandra Rexins Pvt. Ltd. reported as 2013 (295) E.L.T. 116 (Tn - Bang.),
wherein it has been held that,

“7.2 In a case of clandestine activity involving suppression of production

and clandestine removal, it is not expected that such evasion has to be

estabiished by the Department in a mathematical precision. After all, a person

indulging in clandestine activity takes sufficient precaution to hide/destroy the

evidence. The evidence available shall be those left in spite of the best care

taken by the persons involved in such clandestine activity. In such a situation,

the entire facts and circumstances of the case have to be looked into and a

decision has to be arrived at on the yardstick of ‘preponderance of probablllty

and not on the yardstick of ‘beyond reasonable doubt’, as the decision is being

rendered in quasi-judicial proceedings.”

8.4 | also rely on the Order passed by the Hon’ble Tribunal in the case of
A.N. Guha & Co. reported in 1996 (86) E.L.T. 333(Tri. ), wherem it has been held
that,
“In all such cases of clandestine removal, it is not possible for the Departient
to prove the same with mathematical precision. The Depaﬂfnént is deemed to
have discharged their burden if they place so much of evidence which, prima
facie shows that there was a clandestine removal if such evidence is produced
by the Department. Then the onus shifts on to the Appellants to prove that

there was no clandestine removal”

9. After careful examination of evidences avaitable on record in the form of
documentary evidences as well as oral evidence, | am of the considered opinion
that the Department has discharged initial burden of proof for alleging
clandestine removal of goods and the burden of proof shifts to the assessee to
establish by mdependent evidence that there was no clandestine removal and
the assessee cannot escape from the rigour of law by picking loopholes in the
evidences placed by the Deparfment. | rely on the decision rendered by the
Hon’ble Madras High Court in the ‘case of Lawn Textile Mills Pvt. Ltd. reported as
2018 (362) E.L.T. 559 (Mad.), wherein it has been held that,

“30. The above faétg will clearly show that tﬁe allegation is o_ﬁe of

- clandestine removal. It may be true that the burden of proving such an

woxallegation is on the Department. However, clandestine removal with an .
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as an open transaction”f8the Department ©*ffimediately detect the same. |
Therefore, in case of clandestine removal, where secrecies involved, there
may be cases where direct documentary evidence will not be -available.
However, based on the seized records, if the Department is able to prima facie
establish the case of clandestine removal and the assessee is not able to give
any p_lausible explanation for the same, then the allegation of clandestine
removal has to be held to be proved. In other words, the standard and degree
of proof, which is required in such cases, may not be the same, as in other

_cases where there is no allegation of clandestine removal.”

10. Appellant No. 1 has contended that entire case of the Department is
based upon third party evidences and there is no direct evidence to show
clandestlne removal of goods. Therefore, in compliance with the principles of
natural justice, the opportunity of cross examination of the person whose
statement was relied upon against them should be given in adjudu:atlon
proceedlngs. However, the adjudicating authority has denied cross examination
of ‘persons who had given the statements. Thus, the adjudicating al.ithority has
not followed this cardinal principle of natural justice. The ‘action of the
adjudicating aqthority. has vitiated the Show ‘Cause Notice and thus, the

. .4mpugned order is required to be dropped.

10.1 In this regard, it is observed from Para 12 of the impugned order that the

Appeltant had not filed reply to Show Cause Notice. Further, personal hearing
was scheduled on 23.6.2020, 9.12.2020 and 9.2.2021 but the Appellant failed to
appear before the adjudicating authority. So, the contention of the Appellant,
that adjudicating authority has denied cross examination of witnesses, is
factually incorrect. |

10. 2 Apart from above, | tind ‘that none of the Statements of Shroff/
MiddlemanlBroker recorded durmg investigation have. been retracted nor there
is any allegation of duress or threat during recording of Statements. Further,
Shroff/l\»‘&iddlemamr broker have no reason to depose before the investigatmg
officers something which is contrary to facts. It is also pertinent to mention that
the present case was not one off case involving clandestine removal of goods by
Tite manufacturers of Morbi. It is on record that DGCE} had simultaneously
booked offence cases against 186 such manufacturers for evasion of Central

| Exclse'duty who had adopted similar modus operandi by routing sale proceeds of

illicitly cteared finished goods through Shroffs / Middleman/brokers. It is also on
scards that out of said 186 manufacturers, 61 had admitted and had also paid
MT~Bedded by them. So, the documentary evidences gathered by the

Page 15 of 22



Appeal No: V2/262-267/RAJ/2021

&

investigating officers from the premises of Shroffs / middleman contained trails
of illicitly removed goods and preponderance of probability is certainly against
Appellant No. 1. It has been consistently held by the higher appellate fora that
cross examination is not mandatory and it depends on facts of each and every
case, | rely on the decision rendered by the Hon’ble Bombay High Court in the
case of Patel Engineering L.td reported as 2014 (307) E.L.T. 862 (Bom.), wherein
it has been held that, |
| “23. Therefore, we are of the opinion that it will not be correct to hold that
irrespective of the facts and circumstances and in all inquiries, the right of
cross examination can be asserted. Further, as held above which rule or
principle of natural justice must be applied and followed depends upon several
féctbrs and as enumerated above. Even if there is denial of the request to cross
examine the witnesses in an inquiry, without anything more, by- such denial
alone, it will not be enough to conclude that principles of natural justice have
been violated. Therefore, the judgments relied upon by Shri Kantawala must be
seen in the factual backdrop and peculiar circumstances of the assessee’s ease
before this Court.”

11.  Appetlant No. 1 has contended that in cases of clandestine removal of

goods, the burden to prove that the Appellant was involved in clandestine

manufacture / clearance of goods is on the Department and the Department is
required to adduce sufficient evidence in order to demand duty in such cases. It
is further contended that the Department must adduce evidence regarding
procurement of raw materials, actual production of goods in the factory,
removal of goods by adducing evidence of various agencies involved in delivering
goods to customers, payment made to them etc. to allege clandestine removal
of goods, without which the charge of clandestine removal cannot sustain.

11.1 | find that the investigating officers gathered evidences from the premises
of M/s Maruti Enterprise, Rajkot, Shroff, or Shri Thakarshi Premji Kasundra,
Middleman, which indicted that Appellant No. 1 routed sates proceeds of illicitly
removed goods through the said Shroff and Middleman/Broker. The said
evidences were corroborated by the depositions made by .Shri  Nitinbhai
Arjanbhai Chikani, owner of M/s Maruti Enterprise, Rajkot ang Shri Thakarshi
Premji Kasundra, Morbi during the course of adjudication. As discussed supra,
Appellant No. 1 had devised such a modus operandi that it was almost impossible
to identify buyers of goods or transporters who transported the goods. In catena
of dec'_isions, it has been held that in cases of clandestine removal, it is not
possible to unearth all the evidences and Department is not required to prove
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specify any goods, mrMn to which 1t is med, under the provisions of
the [Legal Metrology Act, 2009 (1 of 2010)] or the rules made thereunder or

‘ under any other law for the time being in forée to declare on the package
thereof the retail sale pnce of such goods, to which the prowsnons of sub-
sactlon (2) shall apply

(2) Where the goods specified under sub-section (1) 'are_eiqciéable goods and

are_charg'éablc to dlity of excise with reference to value, then,- notwithstanding

anythmg contained in section 4, such value shall be deemed to be the retail

sale price declared on such goods less such amount of abatement, if any, from

such retail sale_pnce as the Central Government may allow by notification in
. the Official Gazette.”

15.2 | find that in terms qf the Legal Metrology Act, 2009, retail sale price is
required to-be declared on packages when sold to retail customers. This would
mean that when goods are sold to customers, other than retail customers, like
institutional customers, the provisions of Legal Metrology Act, 2009 would not be

~ applicable.

15.3 On examining the present case in backdrop of above provisions, | find that
Appellant No. 1 has not produced any evidences that the goods were sold to
retail customers. Further, as discussed above, Appellant No.1 had adopted such
a modus operandi that identity of buyers could not be ascertained during

: ihvestigation. Since, applicability of provisions contained in Legal Metrology Act,

2009 itself is not confirmed, it is not possible to extend benefit of abatement
under Section 4A of the Act. Even if it is presumed that all the goods sold by
Appetlant No.1 were to retail customers then also what was realised through |
Shroff/Middlemen cannot be considered as MRP value for the reason that in
cases when goods are sold through dealers, realised value would be less than
MRP value since dealer price is always less than MRP price.

, 15.4 As regards contention of Appetlant No.1 that duty is to be determined as

per Rule 4 of the Central Excise (Determination of Retail Sale Price of Excisable
Goods) Rules, 2008, | find it is pertinent to examine the provisions of Rule 4 ibid,

which are reproduced as urider:

“RULE 4. Where a manufacturer removes the excisable goods specified

under sub-section (1) of section 4A of the Act, -

(a)  without declaring the retail sale price on the packages of such goods;
or

(b) by declaring the retail sale pnce, which is not the retail sale price as
reqmred to be declared under the provisions of the Standards of Weights and
- ss Act, 1976 (60 of 1976) or rules made thereunder or any other law

ke time bemgmforce, or .
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(c) by declaring the retail sale price but obliterates the same after their
removal from the place of manufacture,

then, the retail sale price of such goods shall be ascertained in the following
manner, namely :-

(1) if the manufacturer has manufactured and removed identical goods, within
a period of one month, before or after removal of such goods, by declaring the
retail sale pnce, then, the said declared retail sale price shall be taken as the
retail sale price-of such goods :

(i) if the retail sale price cannot be ascertained in terms of clause (i), the retail
sale ‘price of such goods shall be ascertained by conducting the enquiries in
the retail market where such goods have normally been sold at or about the
same time of the removal of such goods from the place of manufacture :

Provided that if more than one retail sale price is ascertained under clause (i)
or clause (ii), then, the highest of the retail sale price, so ascertained, shall be
taken as the retail sale price of all such goods.”

15.5 | find that in the present case, the Appellant No. 1 has not demonstrated
as to how their case is covered by any of the situation as envisaged under sub
clause (a), (b} or {c) of Rule 4 ibid. Hence, provisions of Rule 4 ibid is not

applicablg in the present case.

15.6 In view of above, plea of Appellant No. 1 to assess the goods under
Section 4A of the Act cannot be accepted. '

16. | find that Appellant No. 1 was found indulging in clandestine removal of
goods and routed the cash through Shroff/Middleman/Broker. The modus
operandi adopted by Appellant No. 1 was unearthed during investigation carried
out against them by DGCEI, Ahmedabad. Thus, this is a clear case of suppresswn
of facts with intent to evade payment of duty The ad]udlcatmg authonty was
justified in invoking extended period of limitation on the grounds of suppression
of facts. Since extended pefiod of limitation on thé grounds of suppression of
facts was correctly invoked, penalty under Section 11AC of the Act is mandatory,
as has been held by the Hon’bte Supreme Court in the case of Rajasthan Spinning
& Weaving Mills reported as 2009 (238) E.L.T. 3 (5.C.), wherein it is held that
when there are ingredients for invoking extended period of limitation for
demand of duty, imposition of penalty' under Section 11AC is mandatory. The
ratio of the said judgment applies to the facts of the present case. !, therefore,

uphold penalty of Rs. 4,84,772/- imposed under Section 11AC of the Act.

17.  Regarding penalty imposed upon Appell_ant'Nos. 2 to 6 under Rule 26 of
the Rules, | fjnd that 'Appellant Nos. 2 to 6 were Directors of Appellant No. 1 and
- _‘-_-- after day-to-day affairs of Appellant No.1 and were the key persons
' e No. 1 and were d'irectly involved in clandestine removal of the
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goods manufactured by prpnt No. 1 wzthouwayrnent of Central Excise duty
and without cover of Central Excise Invoices. They were found concerned in
clandestine manufacture and removal of such goods and hence, they were

- knowing and had reason to believe that the said goods were liable to
confiscation under the Act and the Rules. |, therefore, find that imposition of
penalty of Rs. 25 000/- each upon Appellant Nos. 2 to 6 under Rule 26(1) of the
Rules is correct and legal

- 18 | In v.iew'cif above, | uphold the impugned-_order and rejel:t appeals of
- Appellants Nos. 1 to 6.

19; y

maﬁfaﬁﬂﬁmﬂﬁmmaﬂ%ﬁ SRR

19 The appeals ﬁled by the Appellants are disposed off as above

l%';a e
: gt \‘ﬁﬁ:ﬁ)
By R.P.A.D.
To,

1. M/s Simpex Granito Pvt Ltd
NH-8A, Sartanpur Road,
Morbi.

2. Shree Jayesh Hemrajbhai Bhalodia,
Director of M/s Simpex Granito Pvt Ltd
' » NH-8A, Sartanpur Road,
' \ Py Morbi.

3. Shree Lalitbhai Parsotambhai Bhalodia,.
Director of M/s Simpex Granito Pvt Ltd
NH-8A, Sartanpur Road,

Morbi. o

4. Shree Hemrajhai P. Bhalodia,
Director of M/s Simpex Granito Pvt Ltd
NH-8A, Sartanpur Road,
Morbi.

5. Shree Rameshhai V. Bhalodia,
- Director of M/s Simpex Granito Pvt Ltd
NH-8A, Sartanpur Road,
Morbi.
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6. Shree Mansukhbhai D. Bhalodia o g ol wened DEAE
Director of M/s Simpex Granito Pvt Ltd rrd e A wigae fRfee &
NH-8A, Sartanpur Road, fawe, A%H-8Y, - :

Morbi. WIR Vg, AR

ufafafy .-
) T g @ qa1 IR W L ARG Yo, oG 8, IFHIEG B
Kl

2) WY T, A% Td a1 PR Ud Hil AR Yo, AGDIe SYFITad, ISP
DI IETD B! .

3) WeTd T, a5 U4 991 IR Ud Sy IUE YL HUSH HRE!-11, USSR Bl

S ST el | -
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CESTAT, Ahmedabad in the case of Apurva Allﬁﬁi‘hium Corporatiorl reported at
1996 (261) E. L-.T. 515(Tri. Ahmd.), wherein at Para 5.1 of the order, the Tribunal
has held that, .
“Once again the onus of proving that they have accounted for all the goods
produced, shifts to the appellants and they have failed to discharge this
burden. -They want the department to show challanwise details of goods
transported or not transported. There are several decisions of Hon’ble
Supreme Court and High Courts wherein it has been held that in such
clandeshne activities, only the person who indulges in such activities knows
all the details and it would not be possible for any investigating officer to
unearth all the evidences required and prove with mathematical precision, the

evasion or the other illegal activities”.

12. Appellant No. 1 has contended that no statement was recorded in their
case. In this regard, it is observed from Para 3 of Show Cause Notice that
summons were issued to them on 21.9.2016, 17.9.2018, 7.1.2019, 10.5.2019 and

24.7.2019 to produce various documents and to give oral evidence but they |

failed to appear before the investigating.officers. Thus, opportunities were given

to the Appellant to explain their position. However, they chose not to avail the

opportunity. |, therefore, discard the contention raised by ,Appellant No. 1 as
devoid of merit. |

13. Appellant No 1 has contended that the cash transactions through Shroff
can be for any purpose and not necessarily for clandestine removal of goods. In
this regard, it is observed that Shroff Shri Nitinbhai Arjanbhai Chikani, owner of
M/s Maruti Enterprise, Rajkot in his statement deposed that he had given details
of their bank actounts to tile manufacturers of Morbi through middiemen and
“the said manufacturers had passed on bank account details to their tiles dealers
located all over India. He further deposed that the said tile dealers deposited
cash in their bank accounts as per the instructions of tile manufacturers, which
was withdrawn by them and handed over to respective tile rnanufacturers
through middlemen. Similarly, Shri Thakarshi Kasundra, broker ! middleman,

also admitted that cash was collected from the Shroffs which was _deposited by
the customers of tile manufacturers and handed over to respective tile
manufacturers. It is also pertinent to mention that the DGCEI had simultaneously
booked offence cases against 186 such manufacturers for evasion of Central
Excise duty who had adopted similar modus operandi by routing sale proceeds of
illicitty cleared finished goods through Shroffs / Middleman/brokers and out of
id-186 manufacturers, 61 had admitted and had also patd duty evaded by
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from the premises of Shroffs / middleman contained trails 6f illicitly removed
goods. Further, Appellant No. 1 has failed to explain the purpose/ source of such
huge amount of cash, which was reéeived from Shroff through Shri Thakarshi
Premji Kasundra, Morbi and whether the said cash amount was accounted for in
their books of account: or otherwise. Considering evidences available on record,
it is apparent that the cash amount received by Appellant No. 1 from said Shroff

pertained to clandestine removal of goods. I, therefore, discard the contention

of Appetlant No. 1 as not sustainable,

14.  In view of above, the various contentions raised by Appellant No. 1 are of
no help to them and they have failed to discharge the burden cast on them that
they had not indulged in clandestine removal of goods. On the other hahd, the
Department has adduced sufficient oral and documentary corroborative
evidences to demonstrate that Appellant No.1 indulged in clandestine removal of
goods and evaded payment of Central Excise duty. 1, therefore, hold that

confirmation of demand of Central Excise duty amount of Rs. 4,84,772/- by the

adjudicating authority is correct, legal and proper. Since demand is confirmed,

it is natural consequence that the confirmed demand is required to be paid

along with interest at applicable rate under Section 11AA of the Act. |,
therefore, uphold order to pay interest on confirmed demand. ‘

15. - Appellant No. 1 has contended that the adjudicating authority erred in
confirming the duty considering the total cash proceed found in diaries, registers
recovered from Shroff's/broker's premises at the time of inquiry, as transaction
value under Section 4 of the Act ignoring that Section 4A would be applicable in
the present case and Central Excise duty under Section 4A of the Act is levied
and collected on the RSP/MRP. Appellant No. 1 further contended that the
Department has not determined the. price of the goods namely tiles, in
accordance with Rule 4 of the Central Excise (Determination of Retail Sale Price
of Excisable Goods) Rules, 2008. As per Notification No. 49/2008-CX., (N.T.)
dated 24.12.2008 vide Sr. No. 58 stipulates that an abatement of 45% has to be
given on the value of tiles and duty is to be calcutated after giving such
abatement. Therefore, the quantification of duty of Rs. 4,84,772/- on the value
of the goods without calculating the value as per Rutes and not giving abatement
on such appropriate value is itlegal and unjustified.

15.1 I find it is pert_inent to examine the provisions contained in Section 4A of
the Act, which are reproduced as under:

AP ion 4A, Vaiuation of excisable goods with reference to retail sale price.-
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